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PROTECTION 
OF  PLANT 
VARIETIES  c_    3 


Background : 

The  Plant  Variety  Protection  Act 
(PVPA),  in  force  since  December  24, 
1970,  provides  legal  protection,  much 
like  a  patent,  to  developers  of  new 
varieties  of  plants  which  reproduce 
sexually,  by  seed. 

The  act,  administered  by  the  U.S. 
Department  of  Agriculture,  covers 
seeds,  transplants,  or  plants  of  all 
seed-reproduced  plants  except  okra, 
celery,  peppers,  tomatoes,  carrots, 
and  cucumbers  and  first-generation 
hybrids  of  any  kind. 

Two  plant  protection  bills 
currently  before  Congress  (H.R.  999 
and  S.B.  93)  contain  amendments  to  the 
Plant  Variety  Protection  Act  which 
would  allow  protection  for  the  six 
vegetables  originally  omitted.  The 
amendments  also  would  change  the  time 
of  protection  from  17  years  to  18 
years. 

What  many  government  officials 
consider  to  be  a  straightforward  and 
uncomplicated  law  to  protect  breeders 
of  new  plant  varieties,  has  become 
caught  up  in  controversy,  confusion, 
and  misconception. 

Because  of  concerns  raised  by 
public  interest  groups,  congressional 
hearings  in  the  House  of 
Representatives  were  extensive.  A 
variety  of  newspapers  and  magazines 
have  published  lengthy  articles,  some 
clarifying  the  issue,  some  adding  to 
and  expanding  the  confusion.  This 
fact  sheet  presents  some  of  the  more 
typical  allegations-,  along  with  the 
facts  of  the  law,  as  currently 
interpreted  at  USDA. 


Allegation:  The  Plant  Variety 
Protection  Act  prohibits  the 
propagation  of  seed  and  the  saving  of 
seed  for  future  planting,  a 
traditional  practice  among  farmers  and 
home  gardeners. 

Fact:   Farmers  and  home  gardeners  can 
grow  any  purchased  protected  variety 
they  wish.  They  can  collect  and  save 
the  seed  for  future  planting  without 
fear  of  violating  the  law. 

Confusion  on  this  point  arises  from 
the  fact  that  seed  of  protected 
varieties  may  not  be  sold  for  profit  by 
anyone  unless  authorized  by  the  plant 
variety  protection  certificate  holder. 
Under  the  PVPA,  those  who  wish  to 
produce  seed  of  a  protected  variety  and 
sell  it  to  seed  merchandisers  must 
obtain  authorization  from  the  owner  of 
the  plant  protection"  certificate.  Seed 
merchandisers  also  need  an  authorization 
from  the  owner  of  the  certificate  to 
resell  the  seed. 

The  owner  of  a  certificate  may  sell 
or  assign  his  rights  to  someone  else. 
The  protected  variety  is  the  same  as 
personal  property. 


Allegation:  Protection  of  new 

varieties  will  lead  to  the  disappearance 

of  old  familiar  plant  varieties. 


Fact:  The  intent  of  the  PVPA  is  to 
encourage  potential  plant  breeders  to 
undertake  the  costly  and  lengthy  work 
involved  in  breeding.  Without  the 
knowledge  that  they  can  protect  their 
rights  to  their  work,  there  is  no  real 
incentive  for  new  plant  breeding 
endeavors . 
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As  new  varieties  are  developed, 
some  old  varieties  may  become  obsolete. 
However,  the  gerraplasm  of  so-called 
obsolete  varieties  is  retained  in 
germplasm  storage  at  the  National  Seed 
Storage  Laboratory  at  Fort  Collins, 
Colorado . 


Ihe  public  will  buy  what  it 
believes  serves  its  needs.  The 
merchandiser  will  offer  what  sells  best 
and  discontinue  lines  for  which  there  is 
no  demand.  The  variety  that  is  more 
competitive  will  replace  the  least 
competitive  variety.  This  is  true  with 
or  without  a  plant  variety  protection 
program  in  effect. 

Allegation;  Plant  protection  encourages 
multinational  corporations  to  become 
involved  in  the  seed  business.  Since 
many  of  these  companies  are  involved  in 
the  chemical  business,  they  will  not 
market  disease  resistant  seeds  in  order 
to  increase  sales  of  pesticides. 

Fact;   Subsidiaries  of  large 
diversified  corporations  are  usually 
expected  to  succeed  financially  as  would 
an  independent  business.  Since  disease 
resistance  and  yield  are  two  major 
factors  considered  when  buying  seed,  it 
would  be  expected  that  consumer 
preference  would  be  the  primary 
influence  in  a  seed  company's  decision 
to  market.  If  a  conflict  of  interest 
became  apparent  in  companies  that  owned 
both  seed  and  garden  chemicals,  it  would 
be  a  matter  to  be  resolved  under 
antitrust  law,  not  plant  protection.  In 
a  market  of  free  choice  the  consumer  is 
an  intelligent  purchaser =  Selling  a 
product  that  is  in  demand  based  on 
economic  demands  is  the  answer  to 
competitive  merchandising. 

Without  the  plant  protection  law 
there  would  be  nothing  to  stop  larger 
companies  from  appropriating  and 


marketing  the  work  of  the  small  breeder 
without  any  remuneration. 

Allegation;   If  large  companies  gain 
control  of  seed  supply  and  genetic 
reserves  through  plant  protection,  the 
American  and  the  world  food  supply  is 
threatened . 

Fact;   Under  the  PVPA,  the  Secretary  of 
Agriculture  may,  under  exceptional 
conditions,  and  on  the  advice  of  the 
Plant  Variety  Protection  Board,  declare 
a  variety  "open  to  public  use"  in  order 
to  supply  the  country  with  sufficient 
food,  fiber,  or  feed.  The  Secretary 
would  take  this  action  if  the  owner  of  a 
certificate  of  protection  is  unable  or 
unwilling  to  supply  the  public  need  for 
the  variety  at  a  fair  price.  The  owner, 
in  these  circumstances,  would  be 
compensated  for  the  public  use.  This 
approach  to  this  problem  is  consistent 
with  the  approach  by  other  countries. 

Allegation;  The  use  of  new  high 
yielding  varieties  will  make  old 
varieties  obsolete.  Preservation  of  old 
varieties  is  necessary  to  maintain 
original  genetic  lines  of  an  heirloom 
variety  of  our  crops.  Protection  of  new 
varieties  will  contribute  to 
disappearance  of  basic  germplasm 
stores . 


Fact;  USEA  scientists  agree  that 
storage  of  germplasm  is  extremely 
important  to  the  world  supply  of 
agricultural  products.  USDA  maintains  a 
seed  storage  lab  at  Fort  Collins, 
Colorado.  The  PVPA  requires  that  viable 
seed  be  maintained  during  the  life  of 
the  protection. 

Indirectly,  because  of  procedures 
for  filing  for  a  certificate  of 
protection,  it  adds  to  government 
supplies  of  seed  by  requiring  submission 
of  seed  with  application  for  protection. 


If  a  breeder  does  not  apply  for 
protection  of  a  new  seed,  there  is  no 
law  to  require  deposit  of  seed  with  the 
government.  The  PVPA  is  the  only  law 
that  requires  that  germplasm  of  a 
variety  be  maintain  in  a  germplasm 
respository. 

Allegation;  Plant  protection  will  lead 
to  Government  control  of  seed 
availability  by  banning  some  vegetable 
varieties. 

Fact:  This  idea  has  grown  from  a 
misconception  about  the  European  system 
of  plant  marketing  and  from  discussions 
about  whether  or  not  the  United  States 
should  join  the  International  Union  for 
the  Protection  of  New  Varieties,  a 
membership  of  countries  that  coordinates 
plant-patenting  laws  under  a  convention 
framework  in  Europe. 

Many  countries  do  have  a  list  that 
restricts  the  use  of  some  vegetable 
varieties.  It  is  a  system  of  national 
lists  called  the  Common  Catalogue. 
According  to  this  catalogue,  specific 
varieties  are  forbidden  in  specific 
countries.  This  is  based  on  the 
performance  of  the  variety  as  a  method 
to  protect  the  farmer  from  growing  less 
productive  varieties.  The  United  States 
does  not  have  such  a  system,  nor  does  it 
intend  to  inaugurate  one.  The  American 
farmer  is  a  well-educated  consumer  and 
should  have  the  freedom  to  buy  the 
variety  of  his  choice. 

Moreover,  even  in  Europe,  plant 
patenting  systems  have  no  relationship 
with  the  Common  Catalogue. 


The  United  States  is  interested  in 
joining  the  International  Union  for  the 
protection  of  New  Varieties  so  that 
United  States  citizens  would  be  able  to 
patent  and  market  their  products 
overseas  with  fewer  restraints.  Foreign 
breeders  may  now  avail  themselves  of 
protection  under  U.S.  law,  but  our 
citizens  do  not  have  that  privilege  in 
other  countries. 

For  the  same  reason,  pending 
amendments  to  the  PVPA  include  a  change 
from  17- to  18-years  protection.  This 
will  make  our  law  consistent  with  the 
accords  of  the  International  Union  for 
the  Protection  of  New  Varieties. 


